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          Présentation

        

      

      
        
           Lors du référendum d’adhésion en 1972, les Irlandais ont dit un « oui » enthousiaste à l’Europe. Malgré les apports importants de la Communauté, l’enthousiasme a depuis diminué. Il reste, cependant, une claire volonté chez les Irlandais, aussi bien du Nord que du Sud, d’intégrer de plus en plus l’Europe. Les difficultés auxquelles ils devront faire face, pour y parvenir, sont quand même nombreuses. On les dit préparés économiquement à affronter la nouvelle situation à partir de 1992, encore faut-il que l’espoir et la réalité coincident. La grande réconciliation entre des vieilles nations que représente aussi la construction de l’Europe pourra, peut-être, servir finalement de modèle pour les protestants et les catholiques de l’Ulster. Et la neutralité irlandaise, unique au sein de la Communauté, est une source de contradictions qu’il faut bientôt confronter. Le débat politique, seule voie pour exposer et résoudre ces problèmes, n’a pas été, jusqu’à maintenant, à la hauteur des enjeux.

        

      

    

  
    
      
        
          Introduction: 1992 The economic challenge for Ireland

        

        David O'Sullivan

      

      
        
           I should begin with two preliminary remarks. Firstly, though the title of my article may be "1992-The Economie Challenge for Ireland", and for this reason I will focus on an economic analysis, this is not in any way to diminish the ultimate political objective of the European Community. The construction of Europe is a political act and cannot be seen in purely economic terms. The functionalist approach to European integration followed since the creation of the EEC may mean that economics is the motor of European integration but it is no more than a means to a political end.

           Secondly, from a political as from an economic point of view, 1992 is not only a challenge for Ireland but is a challenge for the continent as a whole. 1992 is Europe's chance to initiate a real process of economic regeneration along with the recovery of lost international competitiveness while also laying the foundations of closer political union.

           I would like to divide my article in three main parts: a brief review of Ireland's situation up to the present day including the impact of Community membership, a review of the Single European Act and its implications in particular for Ireland; and finally a look at the future.

          The Past

           Ireland is a small, poor country with few natural resources. This is something which all of us are taught at school and it is a central part of our subconscious. The only other country that I know which attempts to inculcate its schoolchildren with such a negative view of its economic potential is Japan and that just goes to show how you can start from the same premise and yet arrive at two startlingly different conclusions!

           Ireland's economic difficulties were in part attributed to the long years of a colonial relationship with the United Kingdom and it was not surprising that with the coming of independence there was a lot of optimism about how a national administration would be better able to administer the economy.

           Unfortunately, while some important steps were made, it proved very difficult to overcome the many problems and Ireland of the 1930s, 40s and 50s was indeed a relatively poor and underdeveloped country. Much of national policy at that time was based on the promotion of local industries behind protectionist barriers. By the mid-1950s, this policy was deemed to be insufficient and there was a period of considerable economic activity which culminated in the conclusion in 1965 of a free trade agreement with the United Kingdom and in 1973 with membership of the European Community.

           In fact, the Anglo-Irish Free Trade Agreement took down most of Ireland's industrial barriers particularly in the area of clothing, textiles, cars and footware. In 1958, 79% of Irish exports went to the United Kingdom and only 5% went to the EEC.

           The greatest disadvantage for Ireland of its bilateral dependence on trade with the United Kingdom was in the area of agriculture, since the British policy of cheap food imports meant that Ireland was constantly obtaining very low prices for its agricultural produce which in fact constituted one of its main export items. This was the major economic incentive for joining the EEC.

           Accession to the Community came about in 1973 and was accompanied by a period of relatively high economic performance. From 1972 to 1982 manufacturing output went up five times the Community average. There was also a vast increase in the amount of trade with the rest of Europe. By 1985, 35% of Irish exports went to other European countries and the proportion of exports going to the United Kingdom had fallen to 33%. In agriculture, of course, the common Agricultural Policy brought considerable benefits notably through the high level of guaranteed prices. It is estimated that the trade and transfer benefits from the CAP alone amounted to 7% of Irish GNP in 1981.

           Furthermore, the budgetary transfers from the European Community meant a considerable injection of capital estimated at 6% of GNP in 1986.

           Finally, foreign investment increased because of Ireland's potential as a jumping off point for the European market. In the period 1973 to 1986, foreign investment was 7.4 billion as against 1.4 billion in the previous twelve-year period. 7% of US investment in Europe is located in Ireland.

           So much for the positive side. But were there no negative effects of Community membership?

           It is hard to identify possible negative effects of Community membership largely because membership of the Community coincided with an international recession. This is an important psychological factor which should not be underestimated in terms of people’s perception of the Community. I could add in passing that this is also a factor which is important in relation to the United Kingdom where accession to the Community is associated in the minds of the ordinary citizen with a period of rising unemployment and falling living standards even though any objective economist would say there is absolutely no relationship between the two. Indeed, quite on the contrary membership of the Community probably sheltered both Britain and Ireland from some of the worst effects of the general international recession.

           However, it is clear that Ireland experienced a high rise of unemployment in common with the rest of Europe. In 1973, unemployment in Ireland was 5.6%; in 1986, it was 18%. It is worth noting, though, that the Community average over the same period was 2.8% for 1973 and 12% for 1986. So in relative terms Ireland’s position has not notably disimproved. Of course, this is not necessarily much consolation to the many people who find themselves on the dole but it is important in terms of analysing cause and effect, particularly if one wants to find remedies.

           In addition, there was a huge increase in public borrowing. This is a largely self-inflicted wound which can hardly be blamed on the Community though there is no doubt that the general air of prosperity which accompanied the early years of accession contributed to a somewhat spendthrift attitude on the part of all Government parties.

           On balance, there is no evidence to suggest, contrary to what was alleged by many during the referendum campaign, that membership of the European Community was damaging for the Irish economy.

          Single European Act

           This then brings me to the Single European Act which constituted an attempt to put Europe back on the track towards economic and political integration. President Delors once said that when he was appointed President of the Commission he felt that there were four ways in which Europe could make progress. One was a qualitative institutional leap forward involving some radical institutional initiative; the second was a major initiative in the monetary field (such as the creation of a European currency or central bank); the third was a major initiative in relation to defence; and the fourth was the notion of completing the internal market by 1992 so as to create within Europe a single economic area. Not surprisingly, it was the fourth objective which the present Commission saw as being the most likely to succeed.

           Emile Noël, the former Secretary General of the Commission who has now retired, said just after his retirement that the meeting of the Commission which decided upon the 1992 objective was one of the most historic moments he had witnessed. He said that one really had the impression that a revolutionary and irresistible idea had been born and it is clear that the 1992 objective involving the creation of a common economic area with full free movement of goods, services, capital and persons is potentially revolutionary if it is fully implemented because once one has these four freedoms it becomes necessary for them to be managed correctly. One therefore has to look at a wide range of other policy areas which are also affected. The political structure may even have to be looked at to make sure that there is adequate political control over this European economic area since it is something which patently cannot be governed by twelve separate administrations and yet one would be justified in asking whether the present structure in Brussels (Council of Ministers, Commission, Parliament) is capable of exercising the degree of political management which will be required. So it is a revolutionary idea.

           What will be for Ireland the major challenges involved in completing the internal market by 1992?

           In the area of goods, Ireland probably stands to gain rather than to lose from the dismantlement of additional barriers. As a small country with a relatively open economy which is highly dependent upon trade with the outside world, Ireland has very little to fear from dismantling trade barriers. Imports and exports represent around 60% of Ireland's GDP. This is double the EC average and is exceeded by Belgium and Luxembourg.

           The completion of the internal market should therefore hold great prospects for Irish industry. The barriers practised by Ireland—tariffs and quotas—had been given up a long time ago. The completion of the internal market can do little to make the Irish market more open than it already is but could do much to open new markets for Irish exporters. Following the adjustements brought about initially by the Anglo-Irish Free Trade Agreement and subsequently by accession to the Community, most of Irish industry is intemationally competitive.

           The free movement of capital is something which has created some anxieties in Ireland because of a fear that valuable domestic capital might be enticed out of the country towards more profitable, investment in the centre. There is, of course, some risk here. But, firstly, it must be questioned whether existing controls are all that effective. By and large, capital has a habit of finding a way around these kinds of Controls. Secondly, the regional policy of the Community is committed specifically to implementing measures to counteract this centripetal effect and, given the fact, it is unlikely that domestic capital would ever provide the kind of critical threshold for a real take-off in economic activity, the benefits gained from making Ireland a more attractive location for inward investment would undoubtedly outweigh any loss from capital outflows.

           In the area of services, much the same holds true. There is some concern, as is the case for France, about the State of the insurance industry and indeed Ireland has entered an explicit reserve in annex to the Single Act on the State of this industry. But, otherwise, Ireland has an extremely open economy and, indeed, as an economy where a service sector is relatively developed can expect to gain much.

           Finally, in the area of the free movement of persons, it would be interesting to see to what extent the completion of the internal market by 1992 creates alternative outlets for Irish emigration. The demographic factors combined with the general climate of recession in Europe has meant that emigration is once again on the increase in Ireland. While one would not wish to be pessimistic and it is to be hoped that a general economic uplift such as might result from progress towards the completion of the internal market might stem the flow of such emigration there is little doubt that there will be a regular outflow of Irish people over the coming years. Traditionaly this has tended to be towards the anglophone countries of the US, Canada or Australasia. However, access to these countries is becoming increasingly difficult. The guarantees of free movement, right of establishment and the right to work anywhere within the European Community may well see a change in the pattern of Irish emigration and here there is an undoubted need for the Irish education System to respond to this opportunity particularly in terms of language training.

           Of course, the other key issue in relation to 1992 is the question of the economic and social cohesion of the Community. The Single European Act contains a commitment to a policy aimed at reducing disparaties between the better off and the less well-off regions of the European Community. This would be achieved in two ways. Firstly, through an increase in the budgetary transfers under the structural Funds (the Commission has proposed a doubling of the Structural Funds). Secondly, through a commitment to ensure that all Community policies take into account this need to reduce regional disparities. This is a potentially radical notion and one, which if it led to a genuine economic and industrial policy aimed at favouring the development of the less well-off regions, could have a major impact.

          The Future

           The extern to which it is possible to achieve the single market by 1992 is in large measure dependent upon a new contract between the twelve Member States of the Community based on the wider and more diverse interests of the enlarged Community. As already said, at the centre of this new bargain is the commitment to create a full common market of 320 million consumers by 1992. As we are not talking about some mere free trade arrangement and what is planned is a radical and irreversible intermeshing of our economies, it is clear that it will have enormous implications for a whole range of policy issues whether it be in the area of macro-economic management, fiscal and monetary policy, foreign policy or even, at some stage, defence. For the moment, however, there are three main areas which must form a part of the new contract based around 1992: agriculture, regional policy and the Community budget.

           Against this background the Delors Commission put forward a series of proposais in 1987 aimed at controlling agricultural expenditure and bringing supply in line with demand while protecting the living standards in the farming community; redressing regional imbalances which are stanchly wide in the enlarged Community so as to be enable less well-off regions to participate fully as both producers and consumers in the coming Great Market; and providing the minimum finances necessary for these and the other policies in which we are agreed, for example, the European Programme of Research and Development, in a manner consistent with orderly and disciplined public spending.

           Unless there can be agreement on this package the necessary political will may not be there to complete the internal market by 1992.

           When we talk of the economic challenge of 1992, therefore, it is not just a question of how can we make sure that the possibilities of 1992 are actually attained. That is the matter of vital concern for all of Europe because, ultimately, all our futures depend upon it.
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              1992 constitutes both a political and an economic challenge for Ireland. In the late 1950s most of Irish exports went to Britain. Membership of the European Community was to change this. It also facilitated the industrialization of the country and, in spite of the difficulties of the 1980s, contributed to the improvement of the general economic situation. That is why, in the field of goods and services, and in that of the free movement of capital and persons, Ireland should be able to hold its own in the post 1992 Europe.
            

          

          
            
              1992 constitue un défi à la fois politique et économique pour l'Irlande. A la fin des années 1950, la plus grande partie des exportations irlandaises étaient dirigées vers la Grande-Bretagne. L'entrée du pays dans la communauté européenne a modifié cela. Elle a facilité aussi l'industrialisation et l'amélioration générale de l'économie malgré les difficultés des années 1980. On peut donc penser que l'Irlande, en matière de commerce et de service, de mouvement de capitaux et de personnes, devra pouvoir réussir son adaptation à la nouvelle réalité qui sera créée à partir de 1992.
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          Introduction

           The Single European Act (SEA) is an international treaty entered into by the Member States of the European Communities.1 Although it met with less than full enthusiasm from adherents of closer European integration it is designed to accelerate the development of the European Communities and, in particular, the completion of the common market. In effect SEA contains two bodies of provisions: a series of amendments to the treaties which established the various European communities and a multilateral treaty to coordinate the foreign policies of the Member States. In respect of the former the principal changes made are the enumeration of a number of areas of Community action on which the treaties had hitherto been silent,2 the conferring of a power to establish a court of first instance which would be attached to the European Court of Justice and the introduction in certain cases of qualified majority voting in substitution for unanimous voting. In respect of the latter, Title III of SEA provides that Member States "shall endeavour jointly to formulate and implement a European foreign policy".3 In this regard Member States are to consult on issues of general interest and to take account of the positions of other States in their national measures. Foreign ministers and a member of the Commission are to meet within the framework of European Political Cooperation (EPC) and a Secretariat is established to assist the Presidency of the European Communities to prepare and implement the activities of EPC. Article 33 of SEA provides for its ratification in accordance with Member States' respective constitutional requirements and for the deposit of instruments of ratification with the Italian government. It also provides that SEA comes into force on the month following the deposit of the last instrument of ratification. The provisions of SEA which amended the treaties were incorporated into Irish law by the European Communities (Amendment) Act, 1986. The provisions of Title III were not incorporated into Irish law but were approved by the Dail.4 However, implementation of SEA was delayed by a decision of the Irish Supreme Court in Crotty v An Taoiseach5 to the effect that ratification by Ireland was not constitutionally permissible.

          The Constitution and membership of the European Communities

           Before examining the decision in Crotty it is necessary to consider the constitutional implications of Irish membership of the European Communities.6 As basic law the Constitution identifies the State, establishes its various organs of government and defines their interrelationships. Article 1 affirms the sovereign right of the nation to choose its own form of government and determine its relations with other nations. Article 5 declares the State to be sovereign, independent and democratic. Article 6 provides that powers of government derive from the people and that they may be exercised only by the organs established by the Constitution. Article 15 confers exclusive legislative power on the Oireachtas and prohibits it from enacting laws which are repugnant to the Constitution. Article 28 provides that executive power shall, subject to the provisions of the Constitution, be exercised by the Government. International relations are governed by Article 29. In particular, it is provided that executive power in connection with extemal relations is conferred on the Government. Every treaty to which the State becomes a party must be "laid before" the Dail and if the treaty involves a charge on public funds the State is not bound by it unless it has been "approved" by the Dail.7 Moreover, treaties do not become part of domestic law except "as may be determined" by the Oireachtas; in other words treaties must be incorporated into domestic law by legislation.8 Article 34 confers judicial power on the courts. In particular, the High Court and, in the final resort, the Supreme Court have jurisdiction to decide the question of the constitutional validity of a law. Thus, those courts, much like their American counterparts, enjoy the power to declare invalid laws which have been enacted by the Oireachtas.

           As these provisions stand it is clear that membership of the European Communities is incompatible with the Constitution as it impinges upon the sovereignty of the State. Legislative and judicial power is ceded to a supranational body whose acts are effective in the domestic law of member States. Moreover, the Communities enjoy certain powers to enter into treaties with third States which are binding on Member States, which is inconsistent with the provisions of Article 29 which vest executive power in regard to foreign relations in the Government. Thus, for Ireland to become a member of the European Communities it was necessary that the Constitution be amended. This was achieved, following a referendum, by the Third Amendment to the Constitution which inserted a new provision, Article 29.4.3:

          
            "The State may become amember of the European Coal and Steel Community (established by Treaty at Paris on the 18th day of April, 1951), the European Economic Community (established by Treaty signed at Rome on the 25th day of March, 1957) and the European Atomic Energy Community (established by Treaty signed at Rome on the 25th day of March, 1957). No provision of this Constitution invalidates laws enacted, acts done or measures adopted by the State necessitated by the obligations of membership of the Communities, or institutions thereof, from having force of law in the State."

          

           The consequence of that amendment was to authorize Irish membership of the European Communities — it conferred power on the State to become a party to the treaties. This would bind the State in international law but, in itself, was insufficient to incorporate the treaties into domestic law. Thus, to fulfil its obligations under the treaties, and to become an effective member of the Communities, the provisions of the treaties were incorporated into Irish law by the European Communities Act, 1972. Subsequent amendments to the treaties have likewise been incorporated into Irish law.9

          The European Communities (Amendment) Act, 1986

           The litigation in Crotty is interesting not merely because it delayed implementation of SEA and had the electorally democratic consequence of requiring a referendum to amend the Constitution to authorize its ratification by the State. In the course of the decision the courts had to consider a number of issues of fundamental importance to Irish constitutional law. They touched on the questions of sovereignty, executive power, the scope of judicial review, the capacity of a citizen to challenge legislation which affects each citizen, the nature of the European Communities and the scope of the obligations imposed by the foreign policy co-operation provisions of Title III. The plaintiff sought a declaration that the State could not be bound by SEA except by virtue of a referendum to amend the Constitution, an injunction restraining the defendants from depositing an instrument of ratification except by virtue of and pursuant to a referendum and, if necessary, a declaration that the provisions of the European Communities (Amendment) Act, 1986 (which incorporated the amendments to the treaties into Irish law) were unconstitutional. In brief, his claim was that ratification of SEA was not "necessitated" by membership of the...
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